
 

- 1 - 

STATE OF CALIFORNIA                                                                                                                                             ARNOLD SCHWARZENEGGER, Governor 
PUBLIC UTILITIES COMMISSION 
505 VAN NESS AVENUE 

SAN FRANCISCO, CA 94102-3298 

 
December 2, 2004         

                                    Agenda ID# ____ 
Alternate to Agenda ID# 4077 

Quasi-Legislative 
  

 
TO:  PARTIES OF RECORD IN RULEMAKING 03-09-006. 
 
Enclosed is the Alternate Draft Decision of Commissioner Wood to the Draft Decision of 
Administrative Law Judge (ALJ) Malcolm, previously mailed to you. 
 
When the Commission acts on the draft or alternate decision, it may adopt all or part of 
it as written, amend or modify it, or set aside and prepare its own decision.  Only when 
the Commission acts does the decision become binding on the parties. 
 
Public Utilities Code Section 311(e) requires that an alternate to a draft decision be 
served on all parties, and be subject to public review and comment prior to a vote of the 
Commission.  Rule 77.6(d) provides that comments on the alternate draft decision be 
filed at least seven days before the Commission meeting.   
 
Comments on the alternate decision must be filed and served December 10, 2004. 
Reply comments are due on December 14, 2004. 
 
Pursuant to Rule 77.3 comments shall not exceed 15 pages.  Finally, comments must be 
served separately on the ALJ and the assigned Commissioner, and for that purpose I 
suggest hand delivery, overnight mail, or other expeditious method of service.   Please 
also provide an electronic copy of the comments to Steven Weissman at 
SAW@cpuc.ca.gov. 
 
 
/s/ ANGELA K. MINKIN 
Angela K. Minkin 
Chief Administrative Law Judge 
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COM/CXW/mnt   ALTERNATE DRAFT   
Agenda ID ____ 

(Alternate to Agenda ID #4077) 
Quasi-Legislative 

 
Decision ALTERNATE DRAFT DECISION OF COMMISSIONER WOOD         

(Mailed 12/2/04) 
 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 
 
Order Instituting Rulemaking on the 
Commission’s own motion for the purpose of 
considering policies and rules governing utility 
construction contracting processes. 
 

 
Rulemaking 03-09-006 

(Filed September 4, 2003) 

 
 
ORDER ADOPTING RULES FOR UTILITY CONSTRUCTION CONTRACTING 

 
1. Summary 

This order adopts certain policies and practices for utility construction 

contracting procedures.  Specifically, this order prohibits the use of “reverse 

auctions” in utility construction contract bidding procedures, a practice using the 

internet in which bidders compete for contracts by lowering their bids until the 

lowest bid is accepted.  The order also requires respondent utilities to ensure the 

payment of prevailing wages by their construction contractors in all construction.  

We do not at this time address the use of, “Project Labor Agreements” (PLAs) by 

the jurisdictional utilities.  

2. Procedural Background  
The Commission opened this rulemaking to investigate utility contracting 

processes.  Rulemaking (R.) 03-09-006 included two types of contracting 

procedures that may be problematic.  One, called “reverse auctions,” solicits bids 

over the internet and permits bidders to continue to bid until the lowest bid is 

made.  The other, called “bid shopping,” occurs where a prime contract solicits 
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subcontractor bids after bids are opened and subcontractors have been 

designated.  Large utilities filed reports regarding their contracting procedures 

on December 1, 2003.  Parties filed initial comments in response to rulemaking 

questions on December 5, 2003. 

At a prehearing conference held in this proceeding and on the basis of the 

utilities’ reports, the parties agreed that “bid shopping” does not appear to be a 

practice among large California jurisdictional utilities.  Some utilities do use 

reverse auctions for construction contracts.  The scoping memo, issued 

December 29, 2003, affirms that no utility appears to use “bid shopping” 

procedures but that some use “reverse auctions” over the internet.  

The International Brotherhood of Electrical Workers Local 1245, California 

State Pipe Trades Council, Northern California Mechanical Contractors 

Association, and the California Plumbing and Mechanical Contractors 

Association (together, “Labor-Management Parties”, or LMPs) jointly filed 

comments in this proceeding recommending that the Commission adopt a rule 

limiting the practice of reverse auctions.  The LMPs submitted testimony 

addressing the alleged harms caused by of reverse auctions.  SBC California 

(SBC), Pacific Gas and Electric Company (PG&E), Southern California Edison 

Company (SCE), Wild Goose Storage, Inc. (Wild Goose), and Lodi Gas Storage 

(Lodi) submitted testimony or declarations in response to LMP’s testimony.  

R.03-06-009 made all jurisdictional utilities respondents to this proceeding.  

Several parties to this proceeding filed motions to be excused as respondents to 

the rulemaking.  The Commission subsequently issued D. 04-04-038, which 

excused as respondents to this proceeding all water utilities designated as Class 

B, C, or D and all utilities except independent storage providers with annual 

California revenues less than $500 million.   
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On October 5, 2004, another group representing unionized labor, the 

Southern California District Council of Laborers (SCDCL), filed a proposal that 

would require jurisdictional utilities to incorporate in their construction 

contracting procedures the use of Project Labor Agreements (PLAs) and/or the 

payment of prevailing wages. According to SCDCL, PLAs would establish 

uniform terms and conditions of employment for employees of contractors that 

bid on and obtain construction work from the utilities.  In addition or in the 

alternative SCDCL proposes to require utilities to make prevailing wages a 

condition of a contract for construction work.   

Several utilities filed reply comments to the SCDCL’s proposals, all of them 

in opposition. Reply comments generally allege that the proposals are untimely, 

outside the scope of the proceeding, poor public policy and possibly contrary to 

state and federal labor laws.  Some of the parties’ reply comments also 

complained that the parties had only a limited time to address SCDCL’s 

proposals.  Following notice by the Assigned ALJ, numerous parties filed 

supplemental reply comments on SCDCL’s October 5 proposals.   

3. Scope of Rulemaking 
R.03-09-006, which initiated this proceeding, stated the Commission’s 

broad interest in this rulemaking.  The Commission stated its interest in 

“understanding of the construction contracting processes of the electric, natural 

gas, telecommunication and water utilities – the criteria by which utilities’ 

contract awards are based, the overall magnitude of the utilities’ annual 

construction contracts granted, the processes used by utilities to solicit and 

award construction contracts, and their policies regarding the execution of 

primary contracts and subcontractor agreements.”  The Commission also stated it 

would consider whether to adopt rules “to ensure that utility construction 
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contracting practices are consistent with rules governing state and federal public 

works contracting practices.” 

The Commission currently does not impose specific requirements on 

jurisdictional utilities regarding their solicitation and awarding of bids for 

construction of utility facilities.  However, state law imposes certain requirements 

on state entities bidding out public works projects, as well as on the prime and 

subcontractor bidders of such projects.  The purpose of these requirements is to 

avoid the practice known as “bid shopping” or “bid peddling”, which occurs 

when prime contractors ask, require or otherwise influence subcontractors to 

lower bids for subcontract work after the low bidder becomes known or the 

prime contract is awarded.  In such situations, the government entity is, 

essentially, not getting what it paid for.  To prevent such actions, California 

Public Contract Code Section 4100 requires that prime contractors provide 

detailed information to the public contracting entity, subject to a specific 

threshold subcontracting amount, about “any subcontractor who will perform 

work or labor or render service to the prime contractor” in connection with a 

public improvement project.  It also prohibits successful prime contractors from 

substituting a person as a subcontractor in place of the subcontractor listed in the 

original bid, with certain exceptions.  The Legislature noted in adopting these 

requirements that  

“…the practices of bid shopping and bid peddling in connection 
with the construction, alteration, and repair of public improvements 
often results in poor quality of material and workmanship to the 
detriment of the public, deprive the public of the full benefits of fair 
competition among prime contractors and subcontractors, and lead 
to insolvencies, loss of wages to employees, and other evils.” 
(California Public Contract Code Section 4101.)   
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R.03-09-006 also stated a concern with bidding processes known as 

“reverse auctions.  Reverse auctions permit buying goods and services over the 

internet by contractors who submit continuing anonymous bids against one-

another in real time in an effort to win the contract by bidding the lowest price. 

R.03-09-006, which initiated this proceeding, stated a concern that “bid 

shopping and reverse auction processes may create a disparity between a 

project’s costs and its value if costs are cut below the cost to the contractor during 

the bidding process, or if the primary contractor reduces project materials, labor 

or quality after a contract is awarded.  In such situations, bid shopping can result 

in increased change orders, higher maintenance costs, and lower overall value to 

the project beneficiary.  On the other hand, a reverse auction process also may 

provide certain benefits in the form of driving down prices for certain types of 

commercial commodities, and providing owners or contracting entities with an 

innovative means of soliciting bids.”  The impacts of reverse auctions and bid 

shopping by a utility may be to keep costs low and thereby benefit the utility’s 

ratepayers.  R.03-09-006 stated our concern, however that the impacts on “worker 

safety, product safety, product quality and timeliness of project completion all 

must be considered as well.” 

We therefore initiated this rulemaking to better understand bid shopping 

practices and gather information about our jurisdictional utilities’ construction 

contracting practices.  We directed jurisdictional utilities to provide certain 

information with the objective of determining whether to adopt new rules to 

ensure utility construction contracting processes provide the best outcome for 

California’s utility customers.  Specifically, we directed each utility respondent to 

file a report that answered the following questions. 
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1. What are the utility’s construction contracting practices 
currently?  Identify the processes used to solicit, consider and 
award construction contracts. 

2. Do the utility’s construction contracting practices include any 
form of bid shopping as described above?  If so, please articulate 
the methods used. 

3. Identify all construction contract awards by project and contract 
award amount for the last five years. 

4. Explain the criteria by which the utility’s contract awards are 
based. 

5. Should the potential rules considered in this rulemaking apply to 
utilities that meet a certain threshold, such as utility size, or 
construction budget?  If so, how should that threshold be defined, 
and at what level?    

On the basis of these reports, the parties’ comments and the testimony or 

declarations of several parties, we address each issue below1.  

As a threshold matter, we consider the argument of the utilities that 

SCDCL’s proposals to adopt rules requiring PLAs and/or prevailing wages are 

outside the scope of the proceeding and untimely.  We find the utilities’ 

arguments unpersuasive for several reasons. First, the scope of this proceeding, 

as stated in R.03-09-006 is to “ensure that utility construction contracting 

practices are consistent with rules governing state and federal public works 

contracting practices.”  PLAs and prevailing wages are among those “state and 

federal public works contracting practices” that apply to construction projects.  

                                              
1 The testimony submitted in this proceeding, and the responses to it, have not been the 
subject of hearings.  In this case, however, the ALJ correctly determined that hearings 
were not necessary because the controversies in this proceeding mainly concern matters 
of policy and law rather than fact. 
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No party suggests otherwise.  While the scoping memo in this proceeding 

referred specifically to “reverse auctions” and “bid shopping,” it did not exclude 

from the scope of the proceeding any other practices that might promote 

contracting safety and efficiency or counsel the adoption of state and federal 

contracting practices for public works projects. Indeed, the scoping memo issued 

in this proceeding affirms the scope of the proceeding as including the issues 

identified in R.03-09-006 and provides that the assigned Commissioner may 

“modify the scope of issues following receipt and evaluation of additional 

information and testimony.” 

The parties in this proceeding filed opening comments in December 2003 

and testimony thereafter in February 2004. In October 2004, SCDCL filed its 

proposal for the Commission to require PLAs and prevailing wages.  The parties 

had two opportunities following that filing to respond to it, and many parties 

took advantage of the opportunity. Section 1708 provides that the Commission 

may take action “at any time, upon notice to the parties, and with opportunity to 

be heard…”  Parties to this proceeding received due process by having both 

notice and opportunity to be heard. In this case, we believe the two rounds of 

comments comprise an adequate record. We do not perceive any need for 

hearings because no party disputes a significant factual matter related to the 

issues presented.  The case-based evidence in this proceeding involves the 

submission of data and arguments regarding the potential effect of PLAs and 

prevailing wages on utility costs and services, or project completion and 

integrity.  The evidence presented includes those studies submitted by SCDCL 

concerning the impacts of PLAs and prevailing wages in public works projects 

and for private projects where the use of PLAs was voluntary.  No party has 
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questioned the relevance of those studies or their veracity as a foundation for 

policy-making.   

We do not agree with the utilities that SCDCL’s comments are untimely.  

Those comments were served with the permission of the ALJ, who has discretion 

to accept any pleadings as long as doing so does not compromise the rights of 

other parties or otherwise prejudice the proceeding. Neither circumstance is 

present here.  The Commission has discretion to manage its proceedings as it sees 

fit and we concur with the ALJ that acceptance of the SCDCL comments was 

appropriate in this case. 

For all of the foregoing reasons, we find that the scope of this proceeding 

does not preclude us from considering whether to adopt rules governing PLAs 

and prevailing wages. No party disputes that reverse auctions and bid shopping 

are within the scope of this proceeding. 

4. Reverse Auctions  
“Reverse auction bidding” or “reverse auctions” is the practice of using the 

Internet to solicit bids from contractors for a specific project or service.  Bids are 

normally posted anonymously so other potential bidders may view them before 

making a bid.  The entity soliciting the bids accepts the lowest bid made over a 

specified period of time.  

Many utilities and the LMP filed comments on reverse auction bidding. 

Each utility opposes any rules regulating reverse auctions. The LMP support it. 

The LMP submitted testimony in support of regulation of reverse auctions, to 

which several utilities responded. SDG&E, SoCalGas, and PG&E state that they 

occasionally use reverse auctions. SBC reported developing a pilot program to 

implement reverse auctions.  No other party reported using the practice of 



R.03-09-006  COM/CXW/mnt  ALTERNATE DRAFT 
 
 

- 9 - 

reverse auctions although some suggested they may use the procedure in the 

future.  

The LMP oppose the use of reverse auctions by California utilities. They 

argue that reverse auctions actually increase costs rather than reducing them, 

largely because bidders start high and only reduce their bids in response to a 

lower one.  In contrast, bidders start with their lowest bid in a more traditional 

sealed bidding process.  The LMP also believe reverse auctions promote 

adversarial relationship among participants because of the pressure to bid low, 

sometimes without any cushion for profit or contingencies.  

The LMP believe that reverse auctions compromise quality workmanship 

because of the emphasis on price and because reverse auctions do not typically 

pre-qualify bidders to screen out poor-quality contractors.  The process also puts 

pressure on bidders to make hurried bids and cut corners by using cheaper 

materials that may be of an inferior quality.  Finally, LMP believe that reverse 

auctions compromise safety as bidders cut costs by reducing project supervision 

or the amount of labor to finish a project.  LMP’s pleading includes copies of 

several studies and articles that Unions believe affirm their concerns. 

Most utilities that filed comments argued that the Commission has before 

it no evidence that utility practices have or would compromise consumer 

interests, safety or other public concerns.  Some state that existing laws and 

regulations directly and adequately address safety, service quality and system 

reliability.  Most assert that the Commission has before it no evidence to suggest 

that reverse auctions have created any problems in California.  

SCE states that its contracting procedures have resulted in construction 

work that meets its expectations or exceeds them.   SCE states that it pursues its 

legal remedies in the instances where problems arise.   SCE believes adopting 
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more elaborate contracting procedures would add time and expense to its 

construction projects without offsetting benefits.  SDG&E/SoCalGas state that 

their reverse auction procedures accommodate rapidly changing market 

conditions.  PG&E observes that the studies to which the LMP refer in making 

their case suggest that reverse auctions have saved consumers substantial sums.  

Cox adds that government contracting rules are in place to assure the 

public gets good value from a government contract. In contrast, public utilities 

have an incentive that government does not automatically have to conduct low 

cost operational practices and provide reliable service. 

SBC and Verizon argue that they are subject to the principles of the New 

Regulatory Framework (NRF), which provides incentives for each to conduct its 

business in the most cost-effective manner.  They believe that reverse auctions 

are neither unlawful nor unethical but that to require them would compromise 

NRF principles and increase utility costs.  SBC and PG&E suggest that bid 

shopping may be conducted with a variety of safeguards to promote safety and 

high quality work.  

Wild Goose and Lodi Storage comment that while the Commission may 

feel compelled to regulate the construction contracting procedures of companies 

offering monopoly services, the Commission need not concern itself with 

regulating companies that do not enjoy the benefits of government-sanctioned 

monopoly power.   Sprint similarly argues that competitive companies pursue 

high quality projects at the least cost because they assume the risk for their 

operations.  

San Gabriel Valley Water Company observes that Commission-regulated 

water companies are small and have contracting procedures tailored to their 
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individual needs and should not be subject to regulations of large utilities with 

expansive territories.  

Discussion 

In considering whether to adopt a rule prohibiting the use of reverse 

auctions, we are aware of the claims that doing so would establish a form of 

micromanaging utility operations, that the use of the Internet for real-time 

auctions may promote more competitive bidding processes, and that such 

prohibitions may lead to costlier utility projects.  These arguments are not trivial; 

we do not wish to micromanage utility operations, we support more competitive 

utility operations and we endeavor to support lower project costs to keep utility 

rates low.  We agree with the utilities that both reverse auctions and sealed bids 

may be conducted in ways that promote bidding by qualified bidders and a 

diverse population of bidders. We are therefore not concerned at this time that 

one or the other practice is more likely to reduce the number of responsive bids 

received or compromise project quality.   

On the other hand, we are convinced that reverse auctions may not satisfy 

the utilities’ and our own objectives to keep costs down while promoting quality, 

safety and fair construction practices. On the issue of costs, reverse auctions may 

not consistently result in lower prices than sealed bids. Reverse auctions permit 

bidders to start the bidding high in order to maximize the opportunity for profits.  

They need only reduce their bids in response to the bids of others. The potential 

for a utility accepting an artificially high bid in a reverse auction would be 

especially pronounced where a market for labor, services or supplies is not 

highly competitive. The prospect of such a circumstance would be higher for 

construction projects than, for example, in a solicitation for building 

maintenance.  We would also expect limited price competition where a 
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construction project has very specialized elements, for example, using new 

techniques or technologies.  Sealed bid procedures, in contrast, provide bidders a 

single opportunity to present their best estimate of a project’s costs and are 

therefore less likely to lead to the type of gaming that is possible with reverse 

auctions.  Because bidders do not know the estimates of other bidders, they are 

more likely to provide their own best estimates of actual costs plus a reasonable 

profit.  

Reverse auctions may also motivate bidders to oversimplify the elements 

of a complex project and to emphasize price at the expense of other project 

criteria, such as long term integrity, safety or quality.  Construction projects 

typically have many complex elements, and contracts for their construction 

cannot be judged on the basis of price alone.  

For all of these reasons, we herein prohibit the use of reverse auctions for 

utility construction contracts.  This prohibition shall apply only to those utilities 

that are respondents to this proceeding.  We also direct each respondent utility to 

submit a report on July 1, 2006 describing how this prohibition has affected their 

construction contracting procedures, costs and population of bidders. If any 

party proposes to change the rule after the receipt of these reports, it should file a 

petition to modify this order. The Commission may reconsider the rule at that 

time.  

5. Bid Shopping 
“Bid shopping” or “contractor swapping” commonly refers to the practice 

of changing subcontractors after an overlying contract is won and signed, in this 

case between a utility and a prime contractor.  The practice permits the prime 

contractor to make extraordinary profits by offering the substitute subcontractor 

less than the contract commits to the original subcontractor.  However the 
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question is not only whether utilities shop for bids, but also whether their 

bidders do so after bid opening.  Such  bidder practices allow the bidder to lower 

their own cost - and to motivate their subcontractors to cut corners – without 

passing the savings on to the utilities or to the utility ratepayers. 

In response to the Commission’s directive for each utility to describe 

construction contracting procedures, no utility reported using bid shopping.  No 

party proposes a rule to address bid shopping at this time.  We therefore do not 

adopt one.  

Because no utility appears to use this procedure and no party proposes we 

address it, we decline to state any policy or rule on bid shopping at this time.  We 

may reconsider this practice at a later date if circumstances change. 

6. Prevailing Wages 
SCDCL proposes that the Commission require jurisdictional utilities to 

include in construction contracts a requirement that project employees be paid at 

prevailing wage rates. SCDCL does not define “prevailing wage” but materials 

accompanying its pleading show that the prevailing wage is generally that level 

of pay that would be paid on public works projects subject to Labor Code 

sections 1720-1815.  Currently, California Labor Code Section §1771 requires that 

contractors pay prevailing wages to employees working on public works 

projects.  In most instances, prevailing wage determinations reflect collectively 

bargained wage rates.   

SBC, SCE, SDG&E/SoCalGas and PG&E object to the proposal, arguing 

that it is untimely and outside the scope of the proceeding.  Verizon makes 

similar comments and opposes the adoption of a prevailing wage requirement 

using some of the same legal argument it offers to oppose the use of PLAs, 

namely, that the NLRA does not permit the state to influence or dictate the 
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substantive terms and conditions of employment.  Verizon argues that even the 

requirement that prevailing wages be paid to employees assigned to public 

works projects is the subject of a statute, providing an explicit authority the 

Commission does not have with regard to the provisions of the Labor Code. 

Discussion 
It is long established that this Commission has broad authority to oversee 

California jurisdictional utilities.  This authority extends to our duty to prevent 

utilities from passing on unreasonable costs for materials and services to 

ratepayers.  General Telephone Co. v. PUC (1983) 34 Cal.3d 817, 824.  Our 

regulatory authority extends to the manner in which the utility provides services 

to the ratepayers.  Id. At 827.  Thus in General Telephone, the Commission’s 

authority to regulate competitive bidding requirements was upheld, recognizing 

the Commission’s broad grant of authority to regulate utility practices in order to 

guarantee adequate service and benefit to the ratepayer.  We agree with SCDCL 

that the utilities’ reliance on Pacific Telephone & Telegraph Co. v. PUC (1950) 34 

Cal.2d 822 is misplaced.  As the California Supreme Court found in General 

Telephone, the continuing validity of Pacific Telephone & Telegraph is much in doubt 

and it certainly does not control in this case given the broad sweep of this 

Commission’s authority confirmed by General Telephone and its progeny.   

Similarly, Gay Law Students Assoc. v. Pacific Telephone & Telegraph Co. (1979) 

24 Cal.3d 458 provides no basis for preventing the exercise of this Commission’s 

regulatory authority over the payment of prevailing wages or the use of PLAs by 

jurisdictional utilities.  In Gay Law Students the California Supreme Court allowed 

regulation of the utility’s managerial conduct at issue and further limited the 

reach of Pacific Telephone by refusing to read Pacific Telephone to remove utility 

labor and employment policies from PUC authority.  24 Cal.3d at 477 (fn.11).  
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Similarly, the court in General Telephone narrowed the reach of Gay Law Students, 

discussing it in the context of cases limiting intervention in utility management to 

much narrower circumstances.  General Telephone, 34 Cal.3d at 825-26.  Verizon 

itself notes that Pacific Telephone’s primary holding has been eroded (Reply 

comments, page 6, fn. 20) as indeed it has been narrowed virtually into 

extinction. 

Moreover, the California Supreme Court has repeatedly recognized the 

benefits to the public, as well as to the specific employees, conferred by the use of 

prevailing wage laws in California.  In Lusardi Construction Co. v. Aubry (1992) 1 

Cal.4th 976, the Court detailed the benefits resulting from the use of prevailing 

wages.  In that analysis the Court not only focused on the benefits obtained by 

employees covered by prevailing wages and communities benefiting from such 

covered employees.  The Court noted also that the overall purpose of the 

prevailing wage laws is “to benefit the public through the superior efficiency of 

well-paid employees.”  Lusardi Construction, 1 Cal.4th at 987.  Thus, General 

Telephone and Lusardi Construction combine to instruct us that the Commission’s 

broad authority to ensure adequate service and protect the ratepayer and the 

public interest are consistent with California labor law goals that also benefit the 

public.  This regulatory authority does not fall within the increasingly narrow 

band of “invasion of management” prerogatives as contemplated in the older 

case law cited by utility respondents.   

Here, the payment of prevailing wages and PLAs would affect utility 

customers by reducing the likelihood of project delays on key and critical energy, 

water and telecommunications infrastructure development .  They would 

promote efficiency during the project construction and more certainty as to 

project completion, all of which promote system reliability and more certainty as 
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to the costs assumed by utility ratepayers.  The studies in our record also 

demonstrate that prevailing wage requirements increases the supply of well- 

trained and productive California workers available to work on utility projects.  

This is critical, as California faces significant infrastructure maintenance and 

development needs in our hybrid energy markets, our rapidly changing 

telecommunications markets and in our straining-at-the-seams water markets. 

Moreover, SCDCL has made a showing that the payment of prevailing 

wages promotes a more efficient and skilled workforce, reducing cost overruns, 

construction delays and injuries and associated ratepayer liabilities on 

construction projects.  No utility respondents have argued that the payment of 

prevailing wages will increase construction costs, or otherwise harm ratepayers. 

SCDCL has submitted studies showing that the opposite is true -- that the 

payment of prevailing wages does not increase construction costs and that in 

some instances the payment of prevailing wage to highly skilled and efficient 

workers have lowered construction costs compared to projects that have not used 

prevailing wages.  (SCDCL Exhibits C, E and G).   

The utilities argue that this Commission cannot develop new rules in the 

absence of evidence that a problem exists.  To the contrary, this Commission has 

a continuing duty to protect the ratepayer and the public.  Part of that duty 

requires the provision of adequate utility service, which may require this 

Commission to take affirmative steps to improve the accrual of ratepayer benefits 

and not simply prevent harm to the ratepayer.  The Commission in this quasi-

legislative rulemaking has the authority to develop rules that will further the 

policies and goals of California utility and labor law without waiting for 

problems to manifest. 
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The California courts have consistently recognized governmental agencies’ 

ability to promote statutory and policy goals without waiting for problems to 

develop.  In Domar 9 Cal.4th at 174, 36 Cal.Rptr.2d 521, 885 the court upheld the 

discretion of the public agency to mandate minority/women outreach programs 

“despite the lack of empirical evidence” that in the absence of such mandated 

outreach problems would arise.  The agency at issue was entitled to deference in 

its policymaking as long as that policy was otherwise consistent with its 

authority and with California law.  Similarly, in Assoc. Builders and Contracts, Inc. 

v. San Francisco Airports Comn. (1999) 21 Cal. 4th 352 the California Supreme Court 

held that the local governmental agency “was not required to seek evidence of 

past labor strife at the airport, or await future labor unrest, before bargaining for 

a no-strike agreement designed to avoid costly delays in the completion of the 

project.”  Id. At 376.  Since the utility parties proffer no rebuttal to SCDCL’s 

studies and data as to the benefits of the payment of prevailing wage and the use 

of project labor agreements in utility construction, this Commission can take 

affirmative steps to enhance ratepayer benefits through the use of such 

mechanisms without waiting for problems to occur on critically needed 

infrastructure projects within the jurisdiction of our regulatory authority.   

Of course, those mechanisms must otherwise be lawful.  Thus, the utility 

respondents’ main challenge to SCDCL’s request rests on a legal analysis that 

federal law preempts or bars this Commission from imposing a prevailing wage 

requirement as a state minimum labor standard.  The utilities rely on Chamber of 

Commerce v. Bragdon, 64 F.3d 497 (9th Cir. 1995) to argue that the National Labor 

Relations Act preempts state requirements in this area and thus that this 

Commission may not require the payment of prevailing wages on utility 

construction and maintenance projects.   
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The reliance on Bragdon is misplaced, as Bragdon has almost entirely been 

superseded by later Ninth Circuit Decisions, including Dillingham v. Sonoma 

County,190 F. 3d 1034 (9th Cir.1999) (“Dillingham II”), where the Ninth Circuit 

held that the NRLA did not preempt a requirement that contractors on California 

Public Works Projects employ apprentices from state-approved apprenticeship 

programs.  In Dillingham II the Ninth Circuit explained that “[m]inimum labor 

standards do not affect the collective bargaining process because minimum labor 

standards treat all workers – union and non-union—equally and neither 

encourage nor discourage the collective bargaining process.”  Dillingham II, 190 

F.3d at 1040-1041.  Thus, long after Bragdon the United State Supreme Court and 

the Ninth Circuit have settled that the imposition of California state minimum 

labor standards escape preemption by the only federal laws upon which the 

utilities have relied -- or can rely -- in this case. 

Thus, this Commission need only examine whether setting minimum wage 

requirements for use in utility construction contracts also constitutes a state 

minimum labor standard which would escape federal preemption under 

Dillingham and its progeny.  A review of relevant recent case law establishes that 

such wage requirements do constitute permissible state minimum labor 

standards.  California courts are clear that prevailing wage laws constitute 

minimum labor standards that are not only beneficial but are also not subject to 

preemption under federal law.  People v. Hwang (1994) 25 Cal.App.4th 1168.  The 

Ninth Circuit has recently settled that setting minimum wages for state-

registered apprentices, when working on private construction projects, 

constitutes a state minimum labor standard that is not preempted by the NLRA.  

Assoc. Builders and Contractors of Southern California, Inc. v. Nunn, 356 F.3d 979, 

986-991 (9th Cir. 2004).  Setting minimum wage requirements neither attempts “to 
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regulate conduct which is either arguably protected or prohibited by the NLRA 

[,]”  Dillingham II, 190 F.3d at 1040 (which would trigger Garmon preemption) nor 

does it interfere “in activity which Congress intended to be unregulated [,]”  

Contract Services Network, Inc. v. Aubry, 62 F.3d 294, 298 (9th Cir. 1995) (which 

would trigger Machinists preemption).  Here, prevailing wages would be paid to 

the employees of all utility contractors whether those workers were union 

members or not members of any union.  See Hwang, 25 Cal.App.4th at 1182 

(prevailing wage laws “protect union and non-union employees alike”).  

Moreover, we have already discussed the benefits that accrue from the use of 

prevailing wages on construction projects, benefits which have not been 

challenged in this proceeding by any party. 

The utility parties argue that this Commission would somehow 

impermissibly interfere in the already-established Department of Industrial 

Relations prevailing wage determinations or, alternatively, that the process of 

setting prevailing wages would be unduly cumbersome.  Both concerns are 

misplaced.  By requiring the payment of prevailing wages on utility construction 

projects (a practice that Southern California Edison notes it already follows) the 

appropriate state standards setting and enforcement authorities would ensure 

compliance.  Utilities merely would require the payment of prevailing wages in 

their construction bid packages and contract documents.  Upon request, utilities 

would provide that information compliance data to the Commission.  The normal 

and already - available enforcement mechanisms – and the utilities’ obligations 

under Rule 1 of our rules of practice and procedure – would provide all the 

enforcement necessary without the creation of any additional processes or 

requirements.  Thus, the development of this simple requirement, using existing 

and well-settled determination and enforcement mechanisms of our sister 
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agencies and the legal process, will provide ratepayer access to the benefits 

described not only by the data submitted by SCDCL but also as detailed in 

California statutes and in California Supreme Court decisions concerning the use 

of prevailing wage requirements in California. 

7. Project Labor Agreements 
PLAs are agreements between contractors and their employees that 

establish employment terms and conditions for all persons and firms working on 

a project.  PLAs are collective bargaining agreements negotiated between the 

owner of a construction project, the construction manager, and the labor unions 

who represent construction workers.  PLAs typically include broad prohibitions 

on strikes and lockouts, requirements that hiring be conducted through union 

hiring halls, uniform work rules and hours, dispute resolution protocols, and the 

wages applicable to each craftsman.  PLAs supersede inconsistent provisions in 

other collective bargaining agreements.  They do not exclude nonunion 

contractors, although nonunion contractors and workers would be subject to the 

provisions of the PLA. State and federal agencies have used PLAs for large public 

works projects for more than 50 years and many states and local agencies require 

them.  Private companies also use them, although state laws do not appear to 

compel private companies to use them.  

SCDCL proposes that the Commission adopt a rule requiring that all utility 

construction projects be subject to PLAs.  SCDCL states such agreements 

promote stable and cooperative relationships between labor and contractors by 

prohibiting strikes and lock-outs, and providing for mandatory grievance 

procedures. PLAs, according to SCDCL, supersede other bargaining agreements 

and may therefore simplify terms of employment by, for example, setting forth 
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holidays and work periods.  PLAs are usually limited to the duration of project 

construction.  

PG&E, SCE, Verizon, SBC, and SDG&E/SoCalgas filed replies to SCDCL’s 

proposals, strongly objecting to them2.  SBC, SCE, SDG&E/SoCalGas and PG&E 

object to the proposal asserting that it is untimely and outside the scope of the 

proceeding.  Verizon adds that state entities are preempted by the National Labor 

Relations Act (NLRA) from regulating the substantive terms and conditions of 

employment and any activities within the jurisdiction of the National Labor 

Relations Board (NLRB).  Verizon argues that the NLRA permits PLAs but does 

not provide any authority for an employer to be compelled to enter into such 

agreements.  

We are mindful of the comments of the utilities that the specific 

circumstances under which we might require PLAs are unclear on this record.  

We decline to adopt a requirement to use PLAs for utility construction projects at 

this time. 

8. Category of Proceeding 
R.03-06-009 preliminarily determined that this is a quasi-legislative 

proceeding as described in Rule 5(d).  No party has expressed any objection to 

this categorization.  This ruling confirms that the proceeding is quasi-legislative. 

                                              
2 Mountain Utilities also filed what it titled “comments” to the SCDCL proposal.  Its 
pleading, however, does not address the substance of the proposals but the suggestion 
by PG&E that the Commission should reconsider making small utilities respondents 
again to this proceeding if it agrees to consider SCDCL’s proposals. The Commission 
does not herein change D. 04-04-038, which specified that only certain large utilities are 
respondents to this proceeding. 
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9. Proceeding Assignment 
Loretta Lynch is the assigned Commissioner and Kim Malcolm is the 

assigned ALJ and principal hearing officer in this proceeding. 

Findings of Fact 
 1.  Reverse auctions may not result in the lowest cost construction 

contracts, especially in cases where market competition is limited and where 

projects are complex and have specialized techniques or technologies. 

 2.  Reverse auctions may motivate bidders to emphasize project price over 

other essential project elements, such as safety or quality of workmanship. 

3.  Ratepayers are likely to benefit from a prohibition on reverse auctions.  

4.  Prevailing wages promote a well-trained and stable workforce which in 

turn promote more reliable utility services and infrastructure, and more 

efficiently-managed utility construction projects.  

5. There is no evidence to suggest that prevailing wages would necessarily 

increase project costs or utility rates.   

6.  Requiring respondent utilities to pay prevailing wages would not 

require any enforcement or compliance actions by the state that would be in 

addition to those already in place. 

7.  There is no evidence to suggest that requiring utilities and their 

contractors to pay prevailing wages for construction projects would harm 

ratepayers, although such a requirement may provide benefits to ratepayers.   

8.  The specific circumstances under which we might require PLAs are 

unclear on this record. 

Conclusions of Law 
1. The Commission should prohibit respondent utilities to use reverse 

auctions for soliciting bids on utility construction contracts. 
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2. The California Supreme Court has determined that the Commission is 

within its authority to do all things necessary to promote reliable, safe and low 

cost utility services.  This determination extends to the regulation of utility 

contracts, labor practices, and managerial conduct. 

3. The California Supreme court has recognized the benefits to employees 

and the public by the use of prevailing wages. 

4. The California Supreme Court has found that a state agency is within its 

discretion to adopt regulations and take affirmative steps to forestall future 

problems even where there exists no evidence of a past problem. 

5. The Ninth Circuit Court has determined that setting minimum wages for 

private companies constitutes a minimum labor standard that is not preempted 

by the National Labor Relations Act. 

6. The Commission should require that prevailing wages be paid to 

employees working on utility construction projects.   

IT IS ORDERED THAT: 

Utilities that are respondents to this proceeding shall not, when soliciting 

contract proposals for construction projects, engage in the practice of “reverse 

auctions” over the internet, which permit bidders to anonymously provide 

successively lower bids in response to the published bids of others.  Each utility 

that is a respondent to this rulemaking shall submit a report no later than July 1, 

2006 describing how the adopted prohibition on reverse auctions has affected its 

construction contracting procedures, costs and population of bidders. Each utility 

that is a respondent to this proceeding shall require the payment of prevailing  
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wages to workers who are employed on utility construction projects.  Utilities 

that are respondents to this proceeding shall require that prevailing wages be 

paid out to employees working on utility construction projects. 

This proceeding remains open to consider the issues described herein. 

This order is effective today. 

Dated ______________, at San Francisco, California. 
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CERTIFICATE OF SERVICE 
I certify that I have by U.S. mail, served to the parties of which an 

electronic mail address has been provided, a true copy of the original attached 

Order Adopting Rules for Utility Construction Contracting on all parties of 

record for proceedings R.03-09-006 or their attorneys of record. 

Dated December 2, 2004, at San Francisco, California. 

 

/s/ SUSIE TOY 
Susie Toy 

 
N O T I C E  

 
Parties should notify the Process Office, Public Utilities 
Commission, 505 Van Ness Avenue, Room 2000, 
San Francisco, CA  94102, of any change of address to 
insure that they continue to receive documents.  You 
must indicate the proceeding number on the service list 
on which your name appears. 
 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
 
The Commission’s policy is to schedule hearings 
(meetings, workshops, etc.) in locations that are 
accessible to people with disabilities.  To verify that a 
particular location is accessible, call:  Calendar Clerk 
(415) 703-1203. 
 

If specialized accommodations for the disabled are needed, e.g., sign 
language interpreters, those making the arrangements must call the 
Public Advisor at (415) 703-2074, TTY 1-866-836-7825 or (415) 703-
5282 at least three working days in advance of the event. 

 


